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TIpu paccMOTpeHHH NPU3HAKOB COCTaBa MPECTYIUICHUS, KOTopble mponucansl B ¢T. 128 YK PK, BbIsBICHO,
4TO CYIIECTBYET Ipo0dieMa B KBAM(UKALMK ITOr0 MPOTHBONpPaBHOTo aesHus. K nmpumepy, U3 OyKBajIbHOTO TOJI-
KOBAHWUS YIIOMSHYTOU CTAThH JUISl NIPUBJIEUESHHSI BUHOBHOTIO JIMIA K OTBETCTBEHHOCTU HEOOXOAMMO OCYIIECTBUTH
TOPTOBIIIO HE MEHEE YeM ABYMs HMOTeprHeBIIHMH. OJHAKO JUCIO3UIMS CTaThH TOBOPHUT O KyILIS-IPOAAXKE OZHOTO
yesoBeka. M 11 Toro, 4ToObl MOHATH TOUKY 3PSHHS 3aKOHOJATEIs], HEOOXOANMO IPUMEHSTh TAaKOi BUJI TOJIKOBa-
HUS IIpaBa, Kak orpaHuuuTenbHoe. [IpiHIMas BO BHUMaHHE ONpeseNieHue CT. 128, MbI BUAUM HEpaBHO3HAYHOCTh
JesHUIl, OTHOCSIINXCS K TOPTOBIE JIoAbMU. BepOoBKka sBIIseTCS MOATOTOBKOH K COBEPIICHUIO IIPOTHBOIPABHOIO
JIesIHUS], a 11071 TPAaHCIIOPTUPOBKOH, Nepeiadel, yKpbIBaTeIbCTBOM U IOIyUeHHEM I0Jpa3yMeBaloT COYTCTBYIOIHE
(haKkTOpBI NPECTYIUICHNUS], B TO BPEMsI KaK TOJIBKO (DaKT MOKYIKH-ITPHOOPETCHHUSI IIPUIHUCIISIETCS K TOPTOBIIE «GKHBBIM
TOBapoM». /ISl COOTBETCTBHUS YTOJIOBHOTO 3aKOHOAATeNnbcTBa Pecmyonukn Ka3axcTan COBpeMEHHBIM TEHICHIUSIM
HeoOxouMo 1poBecty pasrpanunuenue cr. 128 YK PK Ha yiBa noapaszena: «Kymis-npopaxa yenoBexay u «lpyrue
JeSTHUSI, CONPSDKCHHBIE C TOPTOBIEH JIOABMI». JTO MO3BOJIHT M30€KaTh OXHOOOPA3HON TPAKTOBKHU IIPECTYIHBIX
NeHCTBUI B 00JaCTH IPUMEHEHHS TIPaBa.

B OTHOILLIEHUY YeJIOBEKA, HeJleraJibHblii BbIBO3 JII0/IEH 32 pyoe:k

SOME PROBLEMS OF HUMAN TRAFFICKING QUALIFICATION
ON THE LEGISLATION OF THE REPUBLIC OF KAZAKHSTAN
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When considering the signs of a crime under article 128 of the Criminal Code of the Republic of Kazakhstan, it
was revealed that there is a problem in qualifying this crime. So, for example, from its literal interpretation, to bring
the guilty person to justice, it is necessary to carry out the trade of at least two victims. However, the disposition
of the article tells about the purchase and sale of one person. And in order to understand the point of view of the
legislator, it is necessary to apply this kind of interpretation of law as restrictive. In addition, based on the disposition
of the article, we see the unequal relation between the actions that make up human trafficking. Thus, recruitment is
the preparation, transportation, transfer, harboring and receipt contribute to its fulfillment, and buying and selling
just is human trafficking. In order to improve the criminal legislation of the Republic of Kazakhstan, it is expedient
to separate Art. 128 of the Criminal Code of the Republic of Kazakhstan to «Purchase and sale of a person» and
«Other acts that promote human trafficking» with a view to a uniform interpretation of these acts in the theory of
criminal law and in law enforcement practice.
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export of human

Tema packpbITa B paMKax HCCIIENOBaHHUS,
Ha3BaHUE KOTOPOTro 3By4uT Tak: «[Ipeceuenue
U PacclIeJOBAaHUE HE3aKOHHOTO IPEANPUHH-
MarenbcTBa B cdepe TOPTOBIM JTIOABMN [1,
120-124; 2, 340-351; 3, 47-48].

[IpoGnema Tpaduka mnromei ocTpo CTOUT
HE TOJIBKO IIepell MUPOBBIM COOOIIECTBOM, HO
u niepen Pecniyonukoii Kazaxcran (nanee PK).

Kazaxcran yxe jiuTenbHOE Bpemsl OT-
HOCHTCS K CTpaHaM, IJe aKTHBHO HUIET BBIBO3
1 BBO3 JIIOACH AJs MOCHENYIOLEeH TOProBIIH.
[lepeBo3Ka 1O TEPPUTOPUM CTPAHBI TAKKE OT-
HOCHUTCSI K KaTeropuM HACYLIHBIX IPOOIEM.
B PK yrosoBHO Haka3yeMbIMH aKTaMH, CBS-

3aHHBIMA C TpadWKOM JIOACH, CTalH: IIOI-
CTPEKATENIbCTBO K YIAJCHUIO WM HE3aKOHHOE
yoaJdeHUe OPraHoOB M OHMOJOTUYCCKUX TKaHEH
uHauBHA s iepecanku (cr. 116 YK), moxu-
menne uaauBuaa (m. 2 4. 3 cr. 125 VK), mu-
IeHne cBOOOIBI WHIMBHUAA MPOTHBOIIPABHBI-
My Metomamu (1. 2 4. 3 ct. 126 YK), Toprosmist
moneMmu (cT.128 YK), ToproBis HecoBepIIeH-
nonetuuMu (cT. 135 VYK), mpemnamepennoe
He3akoHHoe nepeceyenne locrpanunsl PK
(ct. 392 YK), momuenka, U3roToBJIeHHE, 00
Mpo/iaXka MOJ/ICTHHBIX JOKYMEHTOB, IITAMITIOB
U TPOYHMX OXPAHSICMBIX 3aKOHOM ITEHHOCTEH
(cT. 385 YK).
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[maBHO# 11€J1bE0 PAOOTHI ABISICTCS OTPEJIe-
JIeHHE POOIeMaTUKN KBAIH(DUKAIIUK TOPTOB-
JIM JIIOAIBMH, KOTOpasi mponucana B cT. 128 YK
PK or 3. 07. 2014 1. (c u3Mm. u jgom.). B xaue-
CTBE HCCIIEI0BATEIHLCKOTO METO/1a OBIJT BEIOpaH
IOPUJIMYECKUH aHalIu3 IPHU3HAKOB COCTaBa
paccMaTprBaeMOro MpOTUBONIPABHOTO JIESTHHS.

OOBIYHO JTAaHHBIH BUJI TPECTYIUICHUH HMEET
JIATEHTHBIA XapakTep, a Ui ONPEeNICHHs ero
cocTaBa rocopraHaM JIM0O HETPaBUTEHCTBEH-
HBIM CTPYKTypaM TpeOyeTcsi BOCIOIb30BaTHCS
KOMITJIEKCHBIM 1oax07i0M. COoIIacHO OIeHKam
3apyOeXKHBIX crienuanucToB, Kazaxcran 3ava-
CTYI0O MPUYHUCIIETCSI K CTpaHaM IPOUCXOXKIC-
HUSI, TIEPEMETIISHHS TI0 TEPPUTOPUHN H KOHETHBIM
ITyHKTOM Ha3HAYEHWs JIUII, TpeTHA3HAYeHHBIX
Ui TOProBid. Jljsi 3TOTO CYIIECTBYET psf
OOBEKTUBHBIX MPUYUH, TAKUX KaK OTCYTCTBHUE
JIOJKHOTO KOHTpOJIst TpaHull co crpanamu CHI
YBEJIMUCHHE BHYTPEHHUX U BHEIIIHUX MUTPAIIH-
OHHBIX ITPOIIECCOB, OTHOCHUTEIHHO CTAOMIBHOE
SKOHOMHHYECKOE MOJIOKEHHE HAPSTY C BRICOKUM
ypoBHEM 3apaboTKOB [4].

[IpaBoOXpaHUTEIBHBIC CTPYKTYpPBl aKTHB-
HO pa0oTaloT HaJ BBISBICHHEM M MPEIOTBpa-
meHueM (hakToB TpauKa COBMECTHO C Op-
TaHM3alUSIMHA HEIPaBUTEIHCTBEHHOTO THIIA,
00IIeCTBEHHBIMU 00BeAMHEHUAMU. [Ipu 3TOM,
KaK YCTaHOBJICHO, ONpeeNieHHas 4acTb MH-
T'PaHTOB HAINpaBIsieTCS B KOHKPETHOE MECTO,
rae paboTaeT 3a OrOBOPEHHYIO paHee IUIarTy.
Yacte MUTPAHTOB NPUHYAUTEIBHO TPYIUTCS
0e3 KakoW-1r00 OTUTaThl WM 32 MU3EPHOE Ma-
TepuaibHOE WIH (DMHAHCOBOE BO3HArpPaXkJe-
HUE, BBITUIAYNBAET JIOJTH, KOTOPHIE MOSIBIIINCH
YKe TIOCJIE TPYI0YCTPONCTBA.

OcCHOBHOE HallpaBJIEHHE paccMaTpuBae-
MO HeJIerajJbHOM NEeATeTBbHOCTH — 3TO TOp-
TOBJISI <OKUBBIM TOBapoM (JIFOABMH)». ITOT
OW3HEeC ONepaTHBHO BBICTPAWBAET pa3BeT-
BIICHHYIO MH(PACTPYKTYpy, OOCCIIeunBasi TeM
CaMbIM BBICOKYIO JIOXOAHOCTh. OJTHUM U3 Hau-
OoJiee OMacHBIX BUIOB MPOTHBONPABHEIX JIesi-
HUH, KOTOpOE MOCsTaeT Ha CBOOOAY MHANBU/A,
cTayia TOpProBis JroapMHU. ONuckIBagMoe Tpe-
CTYIUICHWE MHOTHE CUUTAIOT HMCKOPEHEHHBIM
MEPEKUTKOM TIPOIIOr0, HO OHO HE HCYE3II0
CEroJiHsA, a C HOBOWM CHJIOW pa3BUBAETCS B CO-
BPEMEHHBIX YCIOBHUSX KaK BAPUAHT MOTY4CHHSI
KPUMUHAIIBHBIX JIOXO/IOB.

Ha mpaktuke HH OJHO W3 TOCYIapCTB Ha
IJTaHEeTe HEe CMOIVIO OTPaTUTh Ce0s OT CHETOK
C «OKHBBIM TOBAapOM» M, UCXOMAA U3 COOCTBEH-
HOU poiu B Tpaduke, oOpeno Kpaau(uKauro
CTpaHbl MPOUCXOKICHUS, TEPPUTOPHH TMepe-
MEIICHUST WM WMTOTOBOTO IIYHKTa Ha3Hade-
Hus. CaMo SIBIEHHE BO3POIIIIOCH B MIPOIECCE
100aM3aii ¥ MTHOBEHHO OXBAaTHJIO BCHO
rraneTy. Toproenst JOIBMH B3aUMOCBSI3aHA
C KPUMHUHAJIBHBIMH TPYIITUPOBKAMU, BIUSHUE
KOTOPBIX HEPEIKO BBIXOAUT 332 PAMKH OIHOM

cTpanbl. ToproBuamu HanaxeH 3(PQeKTHUB-
HBIH MEXaHM3M, OTJIMYAIOMIMKCS CICHSIINMHI
craausamu: (1) BepOoBka; (2) odopmieHue
HY)KHOW Il TPAHCTIOPTUPOBKH JIOKyMEHTa-
nnu; (3) mepecedeHne TPaHUI] U CICIOBAHUE
0 TyHKTa Ha3zHaueHus; (4) MCToIb30BaHUE
3aBepOOBaHHBIX JIMI, COIMPOBOXKIAIOIIEECS:
(a) punancoBo# 3aBUCUMOCTHIO; (0) OTHEMOM
MacropTa 1 JOKyMEHTOB, TIO KOTOPBIM yIOCTO-
BepsIeTCS JIMYHOCTR; (B) OrpaHUYCHHE CBOOO-
Il KEPTBEI, (T) HEOKa3aHUE JICTATBHONH MeIl-
noMoIny; (1) ciiydad MaHTaxa, Judo yrpos
Onmm3kuM; (€) Hacuiame B Jto0oi dopme; (K)
ynotpeOieHne aJKoroJIbHBIX HAUTKOB U Hap-
KOTUYECKUX CpencTB; (5) BO3BpaT B POIHYIO
CTpaHy 00 MPoJaKka APYTroMy XO3SHHY.

MupoBasi 0OIIECTBEHHOCTh C OCO3HAHH-
€M HACyNIHOCTH TMpOOJeMbl HalpaBWiia Mak-
CUMyM YCWIMH Ha HCKOPEHEHHE TOPTOBIH
<CKUBBIM TOBapom». [lepedeHb aeHCTBEHHBIX
Mep MPOTUBOOOPCTBA U3JIOKEH B HECKOIBKUX
MEXIYHApOIHBIX  Jekimapanusx. K cambim
YHHUBEPCATbHBIM TMPUUUCIIIOT KOHBEHINIO
OOH o mpoTtuBoAEHicTBUY BCceM GopMam auc-
KPUMHHAIMN U YTHETEHHUS IPEACTaBUTEIBHUI]
JKEHCKOT'O 110J1a ¥ MHbIE aHAJIOTUYHBIC MEKIY-
HapOJIHbIE TOKYMEHTHI.

[maBHBIM OTIIMYUTENHHBIM TIPH3HAKOM TOP-
TOBIIM JTIOBMH  CYHTAETCS  OTOXKCCTBIICHHE
(M3UYECKHX JIMI] C TOBAapOM, TO €CTh YKEPTBBI
WCTIONB3YIOTCSl B KauyecTBE HEOMYIIEBICHHBIX
MPEIMETOB, KOTOPbIE MOTYT BBICTYIAaTh B BHUIIE
OOBEKTOB TIOKYIIKH M TIPHOOpETeHUs, NapeHus,
nepenaydu. K 5Toit kareropuu il MpUMEHsI0TCS
BCE WJIM YacTh aTpUOyTOB TIpaBa COOCTBEHHOCTH.

Takoll xoj Bellel uUJeT Bpa3pe3 C Te3U-
camu BceoOmiei gexnapanuyd mpaB 4yeaoBeKa
U aHAJOTHYHBIX JIOKYMEHTOB 3aKOHOJATellb-
HO¥ 0a3bl MHOTHX CTpaH, a Takke (PaKTHYeCKU
BO3pPOXKIAET paOCTBO WM 0OBIYaH, BeChMa I0-
XO)KHe Ha pabCTBO.

OTAMYUTENBHBIMU TIPU3HAKAMU TOPTOBIIN
JEOZIBMU SIBISACTCS (PAKT, COMIACHO KOTOPOMY
JIMIIa CTAHOBSITCS )KEPTBAMU TOPTOBIIH U B CHITY
OOCTOSITEIILCTB  3a4aCTYIO0 OKa3bIBAIOTCS CO-
YYaCTHUKaMH NPECTYIHBIX ACHCTBUH, CO31aH-
HBIX JTHOO CIPOBOIMPOBAHHBIX TOPTOBIIAMH.
st ocyniecTBIEHUs] TPOTUBOIIPABHOW Jiesi-
TEJILHOCTH, UMEHYEMOM «TOPTOBIIS JIIOABMUY,
HECOMHEHHO, TpeOyIOTCsI MOCIeI0BaTeIbHEIC,
CIIa)KCHHBIE W 3apaHee CIUIaHUPOBaHHBIE JICH-
CTBUS, BBITIOJMHSEMbIE OPTaHU30BAaHHOM IIpe-
CTYNMHOW TpynmupoBko. Hambomee wacto
BCTpEYaETCs CTPYKTYpa, B KOTOPOM JIEHCTBYIOT
KaK MUHUMYM:

a) BepOOBIIHK;

0) JeoBeK, 00ECTCUNBAIOIINN BbIC3 W/
100 TepeceueHue JKepTBAMH rOCTPAHUIIBL,

B) YEJIOBEK, MPHHUMAIOIINI JKEPTB B UTO-
TOBOM TIYHKTEC Ha3HAUCHHs W OCYIIECTBIISIO-
LMW NPONAXKY JIONEH;

MEXTYHAPOJIHBIN KYPHAJI TIPUKJIA THBIX
1 ®YHIAMEHTAJILHBIX UCCJIEJOBAHUI Ne 1, 2018
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T') 4eJIOBEeK, MOKyHalolui KXepTBY U ee
IKCIUTyaTUPYIOIIHH.

ToproBist THOMPMU TPUYHCISETCS K TPO-
THUBOIIPABHOM JI€ATEIBHOCTH, Hapyllarolen
(hyHIamMeHTambHBIC TPaBa TMIHOCTH. [ TaBHBIM
JOCTHKEHHEM COBPEMEHHOTO OOIIecTBa SIBIIS-
€TCA YETKOC CJICAOBAHUC ITPUHIIUIIAM I'YMAaHU3-
Ma U JEMOKpaTHiH, OCHOBHOE MECTO B KOTOPBIX
MIPUHAJUICKUT BCEMEPHON OXpaHEe ueroBede-
CKOW CBOOOIBI, YTO TIPOINHCaHO B BceoOmieit
Jexmaparyu mipaB denoBeka 1948 1. u B MHBIX
AHAJIOTUYHBIX JTOKYMCHTAX.

B mpaBoBreix akrax PK ueTtko ompeneneHo,
YTO YEJIOBEK HapsAy C €r0 )KU3HBIO, COCTOSTHUEM
37I0pPOBBS U T.JI. OXPAHSETCS TOCYNAPCTBOM, IT0-
CKOJIbKY JIMYHOCTh BMECTE C €€ MpaBaMHu U CBO-
OomamMu MPUYUCIICTCS K BBICIIICH IIEHHOCTH (00
9ToM HarmcaHo B cT. | Korcturyn PK).

[MpodunakTrika TOPTOBIU JHOIBMU SIBIISI-
€TCSl TPUOPUTECTHBIM HAIpPaBICHHEM pPabOThI
MIPaBOOXPAHUTEIIEHON CHUCTEMBI, O YeM CBH-
JETENBCTBYET PETryISIPHOE MPOBEIACHUE MEPO-
MNPUSATHA TI0 TPEAOTBPALICHUIO TPECTYIUIe-
HUil. YeTkoe onpeneneHue Jull, BXOASIINX
B I'PYIIIBI PUCKA, CTAHET KITFOYEBBIM YCIOBUEM
yclexa Takux kammanuil. [ns sroro neneco-
00pa3HO COCTaBUTH MOTCHIIMAIBHBIN TOPTPET
YKEHIITUHBI-)KEPTBBI, TOCKOJIBKY UMEHHO TIPEJI-
CTaBUTENBHUIIBI €Ta00TO TOJNIa HEPEIKO IIo-
MajaroT B KaTeropuio JIHII, MOCTPATABIINX OT
TOPTOBJIA JTHOAbMHU.

PaccmarpuBaemoe mpecTyIUIeHHE OTHO-
CHUTCSI K CJIOXKHOMY, OBICTPO TIPOTPECCHPYIOIIE-
My BHUJAY OPIraHHU30BAHHOM MPOTHBONPABHOMN
JEeSTeTFHOCTH, KOTOpasi BOSHUKAET T10 IIEJIOMY
psany npuuuH. Hepenko B oOlecTBe CKIIabl-
BAlOTCSl YCIJIOBUS, YBEIMUYMBAIOLINE CKOPOCTh
Pa3BUTHUSL TOPTOBIH «KHBBIM TOBapom». Jlis
co3manusi YPPEKTHBHON CTpaTeruu OOPHOBI
C SIBIIEHUEM CJIEIyeT BBISICHUTH JIETEPMUHAHT,
KOTOPBII CIIOCOOCTBYET BOZHUKHOBEHHIO ITPO-
6J'IeMBI, MUTI'pallMOHHBIM IIponeccaM, CTaHOB-
JICHUIO CEKC-UHIYCTPHHU, CHH)KEHHUIO YPOBHS
JKU3HU B CTPaHAX-MOCTABIIUKAX, aKTUBHOCTH
MEXTYHAPOJIHBIX TPECTYMHBIX KOHCOPIIHY-
MOB, COLMAJbHOM M KYIBTYpHOH Jerpaganuu
B TOCYAAapCTBaxX NPOUCXOKIEHHUS, a TaKKe
CTpaHax UTOrOBOT'O Ha3HA4YCHUA.

JKepTBBI Takoro mpecTymieHus, Kak Top-
TOBJISL JIIOABMH, CTPAfalOT OT MOJXYYCHHBIX
MOpAJBbHBIX M TICUXOJIOTHYECKUX yBEeUHil. 3a-
YacTyl0 y HHUX JMAarHOCTHUPYIOTCS TPOOIeMbI
CO 37I0POBBEM WJIH CIIy4ad MOKW3HEHHBIX (hu-
3U4eCKUX TpaBM. [[axe mociie npuesaa 1oMoi
JKEPTBBI ¢ OIPOMHBIM TPYIOM aJalTUPYIOTCS
K MPUBBIYHOMY XU3HEHHOMY PUTMY U COLIAA-
mu3aun. brmkaiiiee okpyKeHHe )KepTB MPo-
THUBOTIPABHBIX JIeSHUH (POICTBEHHHUKH, APY-
3bs) TAKXK€ TMOJBEPKECHBI TICHXOIOTHIECKUM
CcTpecCaM U CTAHOBATCA 00BEKTOM BUKTHUMH3a-
UH CO CTOPOHBI 3JIOYMBIINIJICHHUKOB.

Kak cnenctBue, pu onpeaeneHnu ciydas
TOPrOBJIM JIOAbMU PEKOMEHIYETCsl Mpennpu-
HUMAaTh KOMIUIEKC Mep, HalpaBICHHBIX:

1) Ha 3aMUTY TOCTPaAABIINX OT MOBTOPHOM
BUKTUMH3ALMU KaK Ha BCEX CTAIHAX YTOJOB-
HOTO TIporiecca (BKIIIOYast CTaJIUI0 OCYKICHUSI
MPECTYITHUKA U OTOBITUS MM HaKa3aHWs), TaK
U B CIIy4asiX, KOTjia YTOJIOBHOE JIEJIO M0 KaKHM-
00 MpuYMHAM He ObLIO BO30YXJIEHO, JIMOO
OBLTO MPEKPAIEHO Ha TOCYAeOHOH CTaInu;

2) obecrieueHre 3aIIUTHI JIUI U3 OJMXKaii-
ero OKPYXKCHHA KCPTBBI OT BUKTHUMU3AIIUN
KaK B CBA3U C UX Y44aCTUEM B YI'OJIOBHOM IIPpO-
necce (BKII0Yask CTaHI0 OCYKACHUS MPECTYII-
HUKa W OTOBITHS UM HaKazaHWs), TaK U B CIIy-
YasxX, KOTa YroJIOBHOE JIeJ0 10 KaKUM-THOO0
MIPUYMHAM HE OBIIIO BO30YXKICHO JIMOO OBLIO
MpEeKpalieHo Ha T0CyaeOHON cTaInu;

3) okazaHHMe JKEPTBE CPOYHOU MeEIHU-
LIUHCKOW MOMOLIM B HE0OX0IuMoM oObeme,
a Tak)Ke JalibHeHIee MpoBeIeHNE MEIUIIHH-
CKOTO OOCJIeTOBaHUS U MPHU HEOOXOTUMOCTH
JIeYeHUS;

4) okazaHUE CPOYHOM TICHUXOJIOTHUECKOM
IMoOMOIIM JKCPTBE [JId CHATHA COCTOAHUA
OCTpO# TICHXOJIOTUYECKON TpaBMbI, a TaKKe
obecrieueHue MOCTENY IO MO3TAITHOW TICH-
XOJIOTHYECKON peaOMIINTAIH KEPTBBI;

5) oka3aHWe TICUXOJIOTHUYECKON ITOMOIIN
JUIaM U3 ONTMKARIIETo OKPYKESHUS JKEPTBBI;

6) obecrieyeHne COIMaIbHOW peaduIuTa-
MY moTepresiiero auua [5, c. 11, 41].

JletanbHOE W3ydeHWE TMPOOIIEMBI TIO3BO-
WO WACHTU(DHUIIMPOBATH TJIAaBHOE YCIOBHE
yCrenrHoW OOphOBI C ONMUCHIBACMBIM BHUIOM
MPECTYIUICHUSI. DJTO KOMIUICKCHBIA TOIXOI,
JUIL peau3alid KOTOpOro HeoOXOAuMO J0-
MOJIHUTh 3aKOHOJAATENIbHYI 0a3y HOBBIMU
HOpPMAaTHBHO-TIPABOBBIMH ~ aKTaMH, KOTOPBIE
MOMOTYT ©Ooyiee aKTUBHOMY TPOTHBOJCH-
CTBHUIO TOPTOBIIaM <OKHUBBIM TOBapom». Bripa-
0OTKa CTpaTerudl MPOTUBOACUCTBUS TOJKHA
BECTHCh C YYETOM psifia (aKTOpoB, KOTOpPHIC
XapaKTEPU3YIOTCS BaKHEHIIEH pOJbIO IMPU
OTIpE/ICTICHUH TIIABHBIX TAaKTUYECKUX OCOOCH-
HOCTEW OOpBOBI C TpecTyIJIeHHeM, Tpemyc-
MoTpeHHbIM cT. 128 YK PK. B nepedens ymo-
MSHYTBIX (akTopoB BXOmT: (1) cHCTEMHBIH
MOAXO]I, COTJIACHO KOTOPOMY HEOOXOJMMO pa3-
paboTarh CIlielUaNIbHBIA 3aKOH KOMILIEKCHOTO
xapakrtepa; (2) cucrtemMa akTHBHOH OOpBOBI
C TOPTOBIAMH JIFOJIbMH, BBICTPOEHHAs Ha OC-
HOBE pe3yJIbTaTOB HAOIIONCHUS 32 TIPOOJIEMOii;
(3) HempepwIBHBIN XapakTep NTPUHUMACMBIX
Mep, KOTOpbIe IpelyCMaTpiBaloT TaK Ha3bIBa-
€MOe UCKIIoUeHHE «3(PQeKTa HUKINIHOCTHY;
(4) mpuBepKeHHOCTh TpaBUiy «Tpéx I[I» —
MIPEIYTIPEKISHIS, IPECISIOBAHNS U TIOMOIIIH;
(5) coTpymHMYecTBa MEXIYy CTpaHAMU U aK-
TUBHOT'O NIPOBEACHUS MOJHUTUKH, B TOM YUCJIIC
IIpOTUB HE3aKOHHOM MUI'palvu.
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Hememmnss penakmus ct. 128 YK PK gaet
MIPUMEPHO TaKyl0 Ae)UHHULHUIO TEPMHUHY TOp-
ronmn mogpMu — «llokynka-npuodperenue
WM COBEPILEHUE APYTOTO POAA CACTIOK IpUMe-
HUTEJIBHO K JIUILY, @ TAKXKE €ro 3KCIUIyaTalus,
BepOOBKa, TPAHCIIOPTUPOBKA, COKPHITHE, TTOJTY-
YeHHUE, COBEPILEHHE JPYTHX MPOTUBOIPABHBIX
aKTOB Ul JAJbHEHIIEro HCIOIb30BAHMS.
[Ipome roBopsi, MOA YHNOMSIHYTBIM TEpPMHU-
HOM HOHHMMAIOT IPOTUBONPABHOE OOpalleHue
C J)KUBBIM HMHAMBUAOM KaK C BELIbO, IIPUIOJI-
HOM JIIsl TIPOJIaXKH, TMOKYIKH, OOMEHa, Jape-
HUs, 3aj0ra, apeH sl 1 T.7. Llenu coBepiienus
MIPOTHUBOIPABHBIX aKTOB B YTOJIOBHOM MPaKTHU-
K€ OTXOZST Ha BTOPOM IJIaH, HOCKOJIbKY 00pa-
LIEHUE C MHIUBUIIOM, KaK C BEIIbIO, yXKe MO~
1a/1a€T 10/ yTOJIOBHOE IIPABO, JaXKe KOIAA 3TOT
BUJI CIICNIKA OCYUICCTBIISICTCS 0e3 HaMepeHHsI
HCIONBb30BaHNUA JHYHOCTH. COMyTCTBYIOIINE
TOPrOBJIE «KHBBIM TOBAPOM» JIECHCTBHUS, BKITIO-
Yaouye BepOOBKY, TPAHCIOPTUPOBKY M T.A.,
MPUYIHCISIIOTCS. K PECTYNHBIM, TOJIBKO KOTIa
OHHU IPECIICNYIOT LIEIbI0 UCIIOJIb30BAHNUE HH-
JTBHIA.

3arparuBasi TeMy KBaJIW(UKALWU MPOTH-
BOIIPABHBIX aKTOB, IPOMUCAHHBIX B cT. 128 YK
PK, cnenyer oTMeTUTB, UTO U3 €€ OyKBaJIbHOTO
TOJIKOBAHUS, AJIS1 TIPUBJIEYEHUSI OOBUHSAEMOIO
K OTBETCTBEHHOCTH HEOOXOAMMO OCYLIECTBUTD
TOPTOBJIIO HE MEHEE YeM JBYMS MOTEpIEBIIN-
Mu. OHAaKO AUCIIO3UIIMS CTaThU TOBOPUT O TI0-
KyTKe-IpUOOpETEHUH OIHOTO uenoBeka. U mst
TOT0, YTOOBI MOHATH TOUKY 3PEHHSI 3aKOHO/IaTe-
1151, He0OXOIMMO NPUMEHSATH TAKOH BUJL TOJIKO-
BaHMs IIpaBa, KaK orpaHuuuTesnbHoe. Mcexons
u3 cofiepKaHus CT. 128, MbI BUANM HEPaBHO-
3HAUHOCTh MEXKIY COOOU JesiHUH, HaIllpaBiIeH-
HBIX Ha TOPrOBIIO (OKMBBIM TOBapom». Tak,
BepOOBKa SIBIISIETCS MOATOTOBKOM, MEpPeBO3Ka,
nepesayda, yKpbIBaTeJIbCTBO U IOJIyUYCHHE CIIO-
COOCTBYIOT €€ COBEpIUCHHUIO, a MOKYyIKa-Ipu-
oOpeTeHne KaK pa3 M €CTh TOPTOBIIS JIIOAbMHU.
g eguHOOOpa3ust MpaBONPUMEHUTEIHHON
MPAKTUKH HEOOXOIMMO pazfenuts cT. 128 YK
Ha «Kyms-iponaxa genoeka» u «Hble nes-
HUS1, CIIOCOOCTBYIOIIHE TOPTOBIIE JTFOIBMID [0,
15-18; 7, 133—135; 8, 39-41].

bnaronaps aHanmzy yromoBHBIX Jiesl OBLIO
OIIPEJIENICHO, YTO B OOJBIIMHCTBE M3 HHUX JCH-
CTBHA OOBHHSIEMBIX HMEIH HENPaBUIbHYIO
KBaJM(UKAMIO. DTO yKa3blBaeT Ha IUIOXYIO
popaboTKy (aKTOPOB pasTpaHUUEHUS TOP-
T'OBJIU <GKUBBIM TOBAPOM» CO CXOXKHMMH COCTa-
BaMH IPOTHBOINPABHBIX akToB. Kpome Toro,
KOCBEHHO Ha TNPaBWIbHBIM XapakTep paccyk-
JICHUH yKa3bIBaeT W OOLIeHHEe C PabdOTHHKA-
MH CyAeOHO-CIIeICTBEHHON cucTeMbl. B xone
Oecenpl OHM YKazaldM Ha DS 3aTpyJHEHUI
B KBaJIM(UKAMM IIPECTYIUIEHUH, Hpecieny-
IOIUX MENbI0 TOPTOBIIO OKUBBIM TOBapOMY.
Hannas cutyanus oOycioBlI€Ha OTCYTCTBUEM

KOHKPETHBIX PEKOMEHAIUN M0 UACHTU(UKA-
MU CIIOPHBIX CUTYAIlMi M Pa3IUYHBIMH I10]I-
XO/laMH B COBPEMEHHOU CyneOHOW cucTeMe.
[Ipy HanmWuuM CIOXKHOCTEM B TPAaKTOBKE 3a-
KOHOB, B CyleOHO-CIIEZICTBEHHOW IPaKTHKE
ucnoisb3yror kommeHtapun k YK PK. Tem He
MeHee He BCErja 3TO MO3BOJISET PEeIINTh BO3-
HUKAIOIINE CIIOPHBIC CUTyallud JTUOO pemiact
WX 9acTUYHO. [Ipy OTCYTCTBUM NMOHATHBIX HC-
TOYHHUKOB TPAKTOBKH HOPM HEKOTOpPBIE padoT-
HUKW CyJAeOHO-CIIe/ICTBEHHBIX OPIraHOB IPH
pEIICHUH CIOPHBIX CUTYaIluil KBATH(PUKAIIAN
paccMaTpHUBaeMOro MpecTyIUIEHUS TPEIIOUIN
Obl OoJIee IIMPOKOE UCTOIKOBAaHHE MPU3HAKOB
coctaBa. CrienuanucThl ONMpPEeIISIOT PSIT Po-
TUBOPEUYUH B Mpoliecce MPUMEHEHUs CT. 128
VYK PK, paznuynbie Mojxo/bl K OCHOBaHUSIM
ec BMCHCHHS U HENPaBUIbHYIO KBaJIU(HUKa-
LIUI0 BMECTE ¢ JIpyruMu HopMamu OCoOCHHOM
YaCTH.

WN.I. PoraBa cuuTaer, 4TO aHAJIOTHM4YHAA
ct. 128 YK PK crares no YK PO sBusiercs
MIPUMEPOM HEYIauHOW MMITJIEMEHTAllNH HOPM
MEXIyHapOJHOTO TpaBa B POCCHICKOE 3aKo-
HOJIaTeIbCTBO, TAK KaK 3aKOHOJATEIb CMeIlal
JEHCTBUS, CIIOCOOCTBYIOIINE TOPTOBIIE JIIO/Ib-
MH, C JCHCTBUSMH, HETIOCPEICTBEHHO SBIIS-
IOIIUMUCA ToproBiie moasmMu [9]. I ¢ aTum
CJIIO)KHO HE COTJIACHUTHCS, IMMOTOMY KakK 3TO JIO-
rnunHo. Pemakmusg ct. 128 YK PK Taxke sBig-
eTcs He yAaYHBIM PUMEPOM UMILIEMEHTAITIN
HOPM MEXIYHapOTHOTO MPaBa.

Bce HenopaboTku MCKOMOH CTaThu MpHUBe-
JM K BOBHUKHOBEHHUIO OCTPBIX MPOOIIEM B BO-
Mpoce pasrpaHUYEHUs] TOPTOBIU JIIOIBMHU CO
CXO)KMMH COCTaBaMH IPOTHUBOIPABHBIX [EsI-
HUH, U TIPEXK]IE BCETro0 K CKIIOHEHUIO K TIPOCTHU-
tynuu. CrenoBareinbHO, BepOOBKa WHAMBHIA
JUTSL 3aHSATHUS TIPOCTUTYIIUEH BBI3BIBACT KOHKY-
penuuro Mexay cT. 128 u ct. 308 YK PK.

Toproiist TFOIFMU 3a4aCTYIO HUMEET MHOTO
CXOXero ¢ pabcTBOM, Belb MPOTHBOIPABHBII
aKT OCYIIECTBISIETCS HE paayu (akTa MOKYIKH
WIN peaju3alid, a 4acTo MpecienyeT Leib
WCTIOJIh30BaHMUS MHIMBUA, COCTABHOM YacThIO
KOTOPOTO CTAHOBHUTCS O€3BO3ME3IHBIN TPY/I.

BriBon: 6:1aromaps BRITOTHEHHOMY aHAIH-
3y TMOJIY4YMIIOCH YCTAaHOBUTH HEKOTOpbIE IPO-
OJIeMBbl, ONpe/eIeHUs] COCTaBa MPECTYILICHHS
«TOPTOBIISI JIIOABMUY. YUUTHIBAasl BCE BBIIIEC-
CKa3aHHOE, TIABHBIM YCJIIOBUEM pPEIIeHHUS TPO-
OnemMbl CTaHeT IPUMEHEHHE JeTaTbHOTO COIH-
ATBHO-KPUMHUHOJIOTHYECKOTO  MCCIICTOBAHUS
MIPEJICTABICHHOTO SIBJICHUS, IPOBEICHNE aHa-
JIU3a YTOJIOBHO-TIPABOBOM HOPMATUBHOM 0a3bl
U YTBEP)KACHHBIX 3aKOHOIIPOEKTOB 1O OOpHOE
¢ Toprosiueil «xuBbIM TOBapom» B CHI, cu-
CTeMaTU3aIusl 3aKOHOAATEIIbHOTO OIbITa 3a-
PYOSXKHBIX TOCYIApPCTB, BHIPAOOTKA KOMILICK-
ca Mep, KOTOpble CMOINIM OBl TPEIOTBPATUTH
BBIBO3 KEpTB 3a MPEAesbl TOCYIapCTBEHHBIX

MEXTYHAPOJIHBIN KYPHAJI TIPUKJIA THBIX
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I'paHul, a TAaKXKXC€ OOMNOJHUTCIBHOC HU3YyUYCHUHC
HEKOTOPBIX MEPEKINKAIOIIMXCS ¢ MPoOIeMOoit
TeM. B pesynbsrare mossBUTCSI BO3MOXKHOCTb T10-
HATh CYTh TOPTOBJIH «)KUBBIM TOBApOMY» U CY-
IIECTBEHHO MOBBICUTH dPHEKTUBHOCTH COXpa-
HEHHS TIPaB ¥ CBOOO/I.
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